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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT 

CLAIMS TRIBUNAL, SONITPUR AT TEZPUR 

 

Present : Sri R. Goswami., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No.81 of 2019(D) 

    1. Smti. Purnamaya Devi alias PurnamayaThapa, 

     Wife of Late Sam BahadurThapa,  alias Khem 

 Bahadur Thapa,  alias Sam Thapa alias 

 ParashuramThapa Chetry, 

     Vill. Garhali Miripathar, 

     P.O. Nanke Patgaon,  

     P.S. Chariduar, 

     Dist. Sonitpur, Assam,………………Claimant. 

 

  -Versus- 

 

   1. Sri Karuna Kalita, 

Son of Late Hari Charan Kalita,  
 R/O vill. Bamparbatia Bamun Chuburi, 
 P.O. Parbatia, 
 P.S. Tezpur, 
 Dist. Sonitpur, Assam, 
 Owner-cum-driver of the vehicle AS-12E/8659( TATA 
 ACE),  
 
   2. The Oriental Insurance Co. Ltd.  

Tezpur Branch, Tezpur, 
P.O. & P.S. Tezpur, 
Dist. Sonitpur, Assam, 
Insurer of the vehicle AS-12E/8659(TATA 
ACE),………Opposite parties. 
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ADVOCATES APPEARED 

For the claimant   :-Sri B. Sarmah, Advocate. 

For the O.P. No.  1 :-Sri B. Nath, Advocate. 

For the O.P. No. 2 :-A. K. Paul, Advocate, 

 

Date of Argument  :-25-10-2021. 

Date of Judgment  :-15-11-2021. 

 

J U D G M E N T 

 

This is an application u/s 166 of M.V Act, 1988 filed 

by one Smti. Purnamaya Devi alias Purnamaya Thapa wife of 

the deceased Sam BahadurThapa,  alias  Khem Bahadur 

Thapa, alias Sam Thapa alias Parashuram Thapa Chetry and 

hereinafter shall  be referred to as the claimant, praying for 

grant of compensation on account of death of her husband in 

a RTA.  

1.  The case in brief is that on 25-03-2019 at about 7-30 

A.M. the husband of the claimant was on his way to 

Biswanath Chariali on foot from Sootea Centre on the left 

side of the road when one TATA ACE bearing registration No. 

AS-12E/8659 had struck him from behind his back. Following 

the happening the injured husband of the claimant had been 

taken to Biswanath Chariali Civil Hospital and thereafter was 

shifted to Tezpur Medical College & Hospital which referred 

the injured husband of the claimant to GMCH, Guwahati for 

better treatment. On the way to GMCH, Guwahati the injured 

husband of the claimant succumbed to his injuries on 27-03-

2019. According to the claimant she was completely 

dependent on her husband for her sustenance. Her husband 
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was a cultivator and used to earn around Rs. 15,000/- per 

month. Hence this claim petition filed by the claimant, 

claiming compensation on account of her death of her 

husband in the said RTA.  

2.  O.P. No.1, owner-cum- driver of the offending vehicle 

inter-alia denied the contention raised by the claimant that 

the RTA in which her husbandhad died occurred due 

tonegligence of O.P. NO.1.According to the answering OP he 

was driving his vehicle on the way to Lakhimpur to get it 

checked. On the way at sootea he came across a pedestrian 

who all of a sudden ran across the road from one end to the 

other resulting in the alleged accident. According to 

answering O.P. the vehicle bearing registration No. AS-

12E/8659 (TATA ACE), involved in the accident had been 

insured with Oriental Insurance Co. Ltd., Tezpur Branch vide 

policy No. 321202/31/2019/560 and the insurance policy had 

been valid for the period from12-05-2018 to 12-05-2019. 

Thus according to the answering OP compensation if any 

required to be paid to the third party is to be borne by the 

insurer. Hence, theanswering O.P. prays for exoneration from 

the case.  

3.  O.P. No. 3 Oriental Insurance Co. Ltd. the insurer of 

the offending vehicle in its written statement inter alia denied 

the contention raised by the claimant and claimed that the 

RTA in which the deceased husband of the claimant had died 

resulted due to negligence of the driver of the offending 

vehicle. The answering OP further contended that the case is 

bad for noncompliance of section 134(c) of the Act as the 
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insured has not communicated to the insurer essential 

particulars with regard to policy cover, name of the injured 

and date of accident to the answering O.P. It is further 

contention of answering O.P. that the case is also bad for 

non compliance of mandatory provision u/s- 158(6) of the 

M.V. Act 1988 by the police station  where criminal case had 

been registered following the RTA.The answering O.P. further 

contended that since the driver of the offending vehicle did 

not possess a valid driving license, the answering O.P. 

reserves its right of defence available u/s- 149(2) (a) (ii) of 

the Act.According to answering O.P. the payment of award 

money to the third party is thus subject to fulfillment of 

terms and conditions of the insurance policy, the answering 

O.P. claims to be exonerated from this case.  

4 . Upon pleadings above following issues have been 

framed. 

I. Whetherthe deceased husband of the claimant 

Sam Bahadur Thapa,  alias  Khem BahadurThapa, 

alias Sam Thapa alias ParashuramThapa Chetry 

had died on 25-03-2019 at about 7-30 A.M.in a 

RTA that had been caused due to rash and 

negligent  manner the driver of the vehicle 

bearing registration No.AS-12E/8659 was driving 

the said vehicle? 

II. Whether the claimant is entitled to get any 

compensation as prayed for? If so, from whom 

and to what extent?  



Page 5 of 16 
 

5. I have heard argument by Learned Counsels on both 

sides. I have also perused the documents available on 

record. 

Issue No. 1 

6. CW-1Smti. Purnamaya Devi alias Purnamaya Thapa 

in her evidence given in affidavit claimed having filed this 

claim case for Rs.10,00,000/- in compensation as her 

husband, Sam Bahadur Thapa alias Khem Bhadur Thapa 

alias Sam Thapa alias Parashuram Thapa Chetry had died 

of injuries sustained in a RTA that had resulted on NH15 at 

Sootea at about 7-30 am on 25-03-2019 when due to rash 

and negligent manner the vehicle TATA ACE bearing 

registration No.AS-12E/8659was being driven, the vehicle 

had struck her husband, who was walking ahead on the 

left side of the road, from behind his back. CW-1 claimed 

her husband receiving grievous injuries on his head and 

other parts of his body. On 27-03-2019 while her husband 

was taken to GMCH, Guwahati, succumbed to his injuries 

on the way. CW-1 claimed having lodged the FIR at Sootea 

PS on 19-4-2019 and Sootea PS case No55/2019, u/s 

279/304 A IPC had been registered on the information 

received.  

7. CW-1 has exhibited following documents in support 

of her claim:Ext. 1 is the AIR in form 54. Ext. 2 is the post 

mortem report of her deceased husband. Ext. 3 is the 

certified copy of the FIR. Exhibits 4 and 5 are discharge 

certificates by Biswanath Chariali Civil Hospital and Tezpur 
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Medical College & Hospital respectively referring the 

injured to GMCH on 26/3/2019. Ext. 6 is the certificate 

issued by Gaon burha of Lat No. 5 BokagaonMiri. Ext. 7 is 

the Voter Identity Card of the deceased. CW-1 claimed 

being dependent on the monthly income of Rs.7,000/-her 

husband used to earn from cultivation along with her son 

BinodThapa, her 22 year old son. Hence, this claim for 

compensation.  

8. In her cross-examination CW-1 reiterated to being a 

permanent resident of Gorhali under Chariduar P.S. CW-1 

deposed about her husband going to Biswanath Chariali by 

Bus from his residence to purchase  medicines.CW-1 

pleaded ignorance as to her husband‟s decision to get 

down from the bus at Sootea and his decision to walk the 

distance towards Biswanath Chariali.CW-1 admitted to her 

husband‟s name in his voter identity card being mentioned 

as Sam BahadurThapa and his father‟s name as 

AvikshaThapa. CW-1 reiterated to her husband walking on 

the left side on the road towards Biswanath Chariali. CW-1 

denied the suggestion that ext-4 discharge certificateof 

Biswanath Chariali Civil Hospital is not in respect of her 

husband.CW-1 admitted to the name of her husband in 

ext-5, the discharge certificate issued by Tezpur Medical 

College & Hospital written as Kham BahadurThapa and in 

ext-2 post mortem report as Khem BahadurThapa alias 

Parsuram Thapa Chetry. She admitted not having produced 

any document that Khem Bahadur Thapa, Parsuram Thapa 

Chetry and Sam Thapa is the name of the deceased. CW-1 
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denied the suggestion that Khem BahadurThapa, Parsuram 

Thapa Chetry‟s, Sam Thapa or Sam BahadurThapa is not 

one of the same person. CW-1 admitted to delay in lodging 

the FIR and not having assigned any reason for the delay. 

She   denied the suggestion that Khem Bahadur Thapa or 

Parashuram Thapa Chetry or Sam Thapa or Sam Bahadur 

is not one and the same person and she is not entitled to 

claim any compensation.  

9. CW-2 Smti. Bharati Devi on 25-03-2019 at about 7-

30 A.M. claimed waiting at Gerekigaon near Chutia Centre 

for public conveyance to Biswanath Charialiwhen she saw a 

vehicle bearing registration No. AS-12E/8659 (TATA ACE) 

going towards Biswanath Chariali knocked down a 

pedestrian from behind his back. She recognized the 

injured person as Late Sam Bahadur Thapa alias Khem 

Bahadur Thapa alias Sam Thapa alias Parsuram Chetry, a 

cultivator.Later on she came to know that the injured 

succumbed to his injuries on 27-03-2019.  

10.  CW-2 in her cross-examination admitted to her 

matrimonial home being at Sootea and her parents living 

at Biswanath Chariali. CW-2 reiterated to knowing the 

person who had sustained injuries on 25-3-2019 at 

Sootea.CW-2 denied the suggestion that the accident she 

had witnessed is not in any way related to the death of the 

claimant‟s husband.  

11. CW-3, the Gaonburah of Bokagaon Lat No. 5 under 

Chariduar P.S. claimed being the gaon burha of following 



Page 8 of 16 
 

six villages namely: Bokagaon Miri, Bali gaon Miri, No-1 Miri 

pathar, Nonkepatgaon, Garali and Bokagaon Chapariand 

having come to the Tribunal on receipt of a notice . CW-3 

admitted having issued ext. 6 certificate on account of 

death of Sam BahadurThapa also known as Parsuram 

Thapa Chetry, Khem Thapa and Sam Thapa. He had died 

at Sooteain a RTA.  

12. In his cross-examination the CW-3 claimed to have 

handed over the ext-6,the certificate to the wife of the 

deceased Som BahadurThapa. CW-1 claimed maintaining a 

register of villagers of his lat and admitted not having 

brought the same to the tribunal. CW-1 claimed that the 

photograph on ext-6 is that of Som BahadurThapa and 

about the claimant‟s husband‟s name in the voter list being 

SomBahadurThapa.CW-3 admitted not having come across 

any document consisting  other names of Som Bahadur 

Thapa.CW-3 denied the suggestion not being the gaon 

burha ofabove six villages and ext-6 certificate issued by 

him being concocted. 

13.    Now coming to the issue of negligence of the OP-1, 

the driver cum owner of the offending vehiclebearing 

registration No. AS-12E/8659 (TATA ACE)   in causing the 

RTA in which the husband of the claimant had died, the 

OP-1 in his written statement has admitted that the RTA 

had resultedwhen the deceased trying to run across from 

one end of the road to the other end of the road at Sootea, 

came on the way of the vehicle he was driving. Apart from 

the OP-1 and his admission on the alleged occurrence, one 
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eye witness CW-2 had also seen the vehiclebearing 

registration No. AS-12E/8659 (TATA ACE) driven by OP-1 

striking the deceased who was known to CW-2 as Sam 

BahadurThapa alias KhemBahadurThapa alias Sam Thapa 

alias ParsuramThapaChetry. According to CW-2 also the 

RTA had taken place at Sootea on 25/3/2019.  

14. OP-2 had the opportunity to cross examine CW-2 on 

the contents of her evidence in the affidavit and cross 

examination could not shake the credit of CW-2 or for that 

matter generate doubt as to the veracity of CW-2‟s 

evidence.Ext -3, the certified copy of the FIR, exhibited by 

CW-1 not only indicates complicity of OP-1 but also 

remains an uncontroverted document in light of the 

admission by the OP-1 in his written statement about the 

alleged occurrence on 25/3/2019. Hence the tribunal is not 

inclined todraw adverse inference as regard the 

authenticity of the contents in FIR because of the delay in 

lodging the same.  

15. Now coming to the appreciation of evidence in a MAC 

case which is not adversarial, two judges bench of our 

Apex courtin Sunita & others Vs Rajasthan SRTC& others 

as reported in (2020)SCC 486  had followedthe judgment 

in Dulcina Fernandes caseas reported in(2013) 10 SCC 

646,the court restated the settled principle that the 

evidence of the claimants ought to be examined by 

Tribunal on the touchstone of preponderance of probability 

and certainly the standard of proof beyond reasonable 

doubt could not have been applied. In paras 8 and 9 of the 
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said decision legal propositions arrivedat by a three judge 

bench of this courtin United  India Insurance Co. Ltd. Vs. 

Shila Dutta had been adverted to as under; 

„8, In United India Insurance Co. Ltd. V. Shila Datta while 

considering the nature of a claim petition under the Motor 

Vehicles Act, 1988 a three-Judge Bench of this Court has 

culled out certain propositions of which Propositions (ii) , 

(v) and (vi) would be relevant to the facts of the present 

case and , therefore, may be extracted herein below: ( SCC 

p. 518, para 10). 

” 10…..(ii) The rules of pleadings do not strictly apply as 

the claimant is required to make an application in a form 

prescribed under the Act. In fact, there is no pleading 

where the proceedings are suo moto initiated by the 

Tribunal.  

(v) Though the Tribunal adjudicates on a claim and 

determines the compensation, it does not do so as in an 

adversarial litigation…. 

(vi)The Tribunal is required to follow such summary 

procedure as it thinks fit. It may choose one or more 

persons possessing special knowledge of an matters 

relevant to inquiry, to assist it in holding the enquiry.” 

(9) The following further observation available in para 10 

of the Report would require specific note: (Shila Datta 

case, SCC p. 519) 
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“10…….We have referred to the aforesaid provisions to 

show that an award by the Tribunal cannot be seen as an 

adversarial adjudication between the litigating parties to a 

dispute, but a statutory  determination of compensation on 

the occurrence of an accident, after  due enquiry, in 

accordance with the statue.” 

16.          It was thus held by the Apex court in the instant 

case that the approach in examining the evidence in 

accident claim cases is not to find fault with non 

examination of some “best” eye witnesses in the case but 

to analyze the evidence already on record to ascertain 

whether that  is sufficient to answer to answer the matter 

in issue on the touch stone of preponderance of 

probability. 

17.          In the light of legal propositions arrived at by our 

Apex court and having analyzed the evidence of CW-2, an 

eye witness to the alleged occurrence and known to the 

deceased husband of the claimant, the govt gaon burha, 

CW-3, of the lat within which the village of the deceased  

falls accompanied by ext-6 certificate issued by CW-3  with 

photo of the deceased pasted on it, supported by the 

inquiry report of officer in-charge Chariduar police station 

that was called for by the tribunal accompanied by the 

voter list, showing the claimant as the wife of the 

deceased,I am inclined to hold on the touch stone of 

preponderance of probability that the evidence is sufficient 

to answer that the person who had sustained injuries in 

the RTA on 25/3/2019 and died of those injuries 
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subsequently on 27-3-2019 is Sam Bahadur Thapa also 

known as ParsuramThapaChetry, KhemThapa and Sam 

Thapa, the deceased husband of the claimant. 

Issue No. 2  

 18. Now it appears from the evidence of CW-1 claimant 

Smti. Purnnamaya Devi alias Purnnamaya Thapa vide ext.1 

AIR that the offending vehicle bearing registration No.AS-

12E/8659 (TATA ACE) on 25-03-2019, the day of the 

alleged occurrence had been insured with Oriental 

Insurance Co. Ltd., Tezpur Branch with insurance policy 

No.321202/31/2019/560. The cover noteof the insurance 

policy shows that same had been valid for the period from 

12-05-2018 to 12-05-2019. The O.P.No.2 is not on record 

to have adduced any evidence in the light of defence 

available under section 149(2)a(i) of the Act with regard to 

any alleged violation of any specific conditions of the 

policy. O.P. No. 2 is liable to indemnify the insured O.P. 

NO. 1 with regard to payment of compensation to the third 

party, the present claimant, the accident in which 

claimant‟s husband had died, on 25-3-2019, had taken 

place, within the validity period of insurance cover of the 

offending vehicle. 

19. According to the claimant, her husband was a 

cultivator prior to his death and he was earning around Rs. 

7,000/- in a month. As income certificate issued by 

competent authority or for that matter ITRs for the current 

financial year and previous two years are not available on 
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record in evidence, the tribunal is inclined to hold the 

monthly income of the deceased on the basis of the 

minimum rates of wages paid to unskilled labourers of the 

State of Assam. As per labour welfare department Govt. of 

Assam notification dated 18/8/2021, the present minimum 

rates of wages of the State of unskilled worker made 

effective w.e.f.1/6/2021 is Rs.8,946.30/-.Thus the monthly 

income of the deceased if pegged at Rs.8,000/- per month 

appears plausible. 

20. In absence of birth certificate issued by competent 

authority exhibited in evidence, I am inclined to consider 

age as on 28-03-2019, 58 years mentioned in the post 

mortem report, only acceptable public document in proof 

of age submitted by the claimant. 

21. In the recent case of National Insurance Co. Ltd. Vs 

Pranay  Sethi and Ors. reported in SLP (Civil) No. 25590 of 

2014 it was observed that while determining the income  

of  the deceased in case of self employed or on a fixed 

salary an addition of 40% of the established income should 

be the warrant where the deceased was below the age of 

40 years. An addition of 25% where the deceased was 

between the age of 40 to 50 years and 10% where the 

deceased was between the age of 50 to 60 years should be 

regarded as the necessary method of computation.  

22. In the case in hand, the age of the deceased was 

58years when the accident took place. So, 10% should be 

added along with his established income of Rs.8,000/-. 
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Hence, monthly income of the deceased be considered as 

Rs.8,000 /-+ Rs.800/- = Rs.8,800/-. 

23. As per the case of Sarla Verma -vs.- DTC,[AIR 

2009(6) SC 121] the multiplier is 09. 

24. In the instant case, the deceased was married with 

wife living, the present claimant. Therefore, of his income 

is to be deducted with a presumption that had the 

deceased been alive, he could have spent 1/3rdof  for his 

personal and living expenses.  

25. In the  constitution bench judgment( National 

Insurance Co. Ltd. Vs- Pranay Shethi & Ors.) the Hon‟ble 

Supreme Court has fixed  compensation in case of death 

reasonable figures on  conventional heads namely- Loss of 

estate, consortium  and   Funeral expenses at Rs. 15,000/-, 

Rs.40,000/- and Rs. 15,000/- respectively. Subsequently 

our Apex court in athreejudgebench in Magma General 

Insurance Co. Ltd. Vs. Nanuram alias Chururam as 

reported in (2018)18 SCC 130 had contemplated 

compensation  parental consortium, spousal consortium 

and filial consortium for loss of parent, spouse and children 

respectively. 

26. So, in view of the aforesaid discussion, in the instant 

case, the computation of compensation is awarded as 

follows :- 

A) Annual income of the deceased Rs.8,800/-X 12      

= Rs.1,05,600/-. 
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B) After deducting 1/3rd of the annual income of the 

deceased, amount comes to  =Rs.   70,400/-. 

C) After multiplied with multiplier, amount comes to 

Rs. 70,400/-X 09             =Rs. 6,33,600/- 

D) Funeral expenses    =Rs.    15,000/- 

E) Loss of estate    =Rs.    15,000/- 

F) Loss of spousal consortium  =Rs.    40,000/- 

  TOTAL  = Rs.7,03,600/- 

(Rupees Seven lakhs three thousand six hundred) 

only.  

27. Hence, issue No. 2 is decided accordingly.   

 
O R D E R 

 
In the result, the claim petition is allowed, awarding 

Rs.7,03,600/- (Rupees Seven lakhs three thousand 

six hundred) only. O.P. No. 2 i.e. Oriental Insurance Co. 

Ltd. is directed to make payment of the aforesaid amount  

with interest thereon @ 6 % per annum from the date of 

filing of the case  i.e. on 25-09-2019 till full and final 

realization within a period of 30(thirty) days from the date 

of receipt of order into the BankAccount of the MACT, 

Sonitpur, Tezpur.  

Given under my hand and seal on this 15th day of 

November, 2021. 

Dictated and corrected by me 
 
 
          ( R.Goswami. ) 
                 Member,                Member, 
Motor Accident Claims Tribunal,        Motor Accident Claims Tribunal, 
            Sonitpur, Tezpur.                 Sonitpur, Tezpur. 
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A N N E X U R E 

 
1.Witness of the Claimant: 
 

(i) Smti. Purnamaya Devi. 
(ii) Smti. Bharati Devi.  
(iii) KalicharanNgate. 
 

2. Witness of the Defence: 
 
  None. 
 
3.Claimant‟s Exhibits: 
 
  Ext. 1 Accident Information Report (Form 54). 

  Ext. 2 P.M. Report. 

  Ext. 3 Ejahar 

  Ext. 4 and 5 are discharge certificates. 

  Ext. 6 Gaonburah certificate. 

  Ext. 7 Electoral Photo Identity Card of the  

  deceased.  

4. Exhibits of the defence.  

  None. 
 
 
        (R. Goswami.) 
            Member 
             MACT, Sonitpur, 
 

 

 


